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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M), 

GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      CR:160/14 

                                U/S 447/323/34 of IPC 

                 Sri Bhanu Bhakta Nepal……………………PROSECUTION 

                               v. 

                 Sri  Narayan Upadhyay@Poudel………………ACCUSED 

Ld. Advocates: For Prosecution………Smti Parishmita Borah , Ld.APP 

                           For Defence…Sri Golap Borah, Ld. Advocate. 

Evidence Recorded on: 08.12.14, 27.3.15, 24.4.15, 19.5.15, 09.6.15, 

08.7.15 

Argument heard on: 22.7.15 

Judgment delivered on: 04.8.15 

                                                    J U D G M E N T 

1. The prosecution’s case , in nutshell, is that, on 22.4.12, the accused, 

Sri Narayan Upadhyay @Poudel had come to the house of the 

complainant, Sri Bhanu Bhakta Nepal, along with the uncle of the 

complainant, Sri Khemraj Nepal and few other people, in order to 

discuss some matters related to land property. When they had failed 

to reach to any agreement, trouble broke out. The accused had 

assaulted the complainant and his wife, outside the house of the 

complainant, but within the boundary. Hence, the case.  

2.  The complainant,   had lodged a FIR on 23.4.12, at Ghahigaon police 

outpost. The police had registered Gohpur P.S Case No. 86/12 u/s 
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447/325/34 of IPC . After investigation, the police had submitted final 

report in this case. 

 

3. The complainant had filed a protest petition against the final report. 

Thereafter, the case was registered as  CR case. After examination u/s 

200 Cr PC, cognizance was taken against the accused Narayan 

Upaghyay@Poudel u/s 323 of IPC. On appearance of the said 

accused, the particulars of the offence u/s 323 IPC, were explained to 

the accused, to which he had pleaded not guilty and claimed to be 

tried. 

 

4. The prosecution has examined four witnesses. The accsued was 

examined u/s 313 Cr PC, where he had denied commission of any 

offence. The defense has adduced one witness, DW, Sri Khemraj 

Nepal. Hear arguments. 

 

 POINTS FOR DETERMINATION: 

a) Whether the accused had committed criminal trespass, by assaulting 

the complainant and his wife, by remaining within the boundary of the 

house of the complainant, on 22.4.12? 

b) Whether the accused had voluntarily caused hurt to the complainant 

and his wife on 22.4.12? 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Bhanu Bhakta Nepal, in his examination in chief has stated 

that on 22.4.12, Sri Khemraj Nepal, Narayan Upadhyay, Siddiman 

Pradhan and Man Bahadur Pradhan had come to his house. Thereafter 

discussion over land started to take place among them. Khemraj 

Nepal had told him that he would possess the land, on which he(PW1) 

is living. When he told his uncle, Khemraj Nepal, how could he live 

without the land, his uncle had hurled abuses at him and threatened 

him. Siddiman Pradhan had abused him with foul words. When the 
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situation tuned bad, they came out of his house. Near the 

corridor(verandah), when he had told his uncle to sort out the matter 

through talks, the accused, Narayan Upadhyay, had punched him on 

his chest, by yelling at him, saying “ son of a mad man”. Out of fear, 

he moved backwards, while the accused was pushing him. The 

accused pushed him to the corner of the wall of his house. He stated 

that his wife, Sangita Devi, came out running, with their infant 

daughter on her lap. When she had intervened between them, the 

accused had pushed her with his legs. When her wife had raised hue 

and cry, the accused and the other persons, had left the place. 

Thereafter, he and his wife came to the police station immediately. He 

had lodged FIR. Police had forcibly took his signature on an 

agreement/ settlement paper. But no mutual settlement of the dispute 

took place. He also stated that at the time of incidence, lot of people 

had gathered. He could remember, Khemraj Dhakkal and Smti 

Kalawati Thakur were among them. He has also stated that in the 

night, his uncle, had scolded him over phone and the accused had 

threatened him that he would finish him. He had lodged complaint 

petition. Ext 1 is his complaint petition and Ext 1(1) is his signature.  

6. In his cross examination, his grandfather has two sons. One is his 

father and the other is his uncle, Khemraj Nepal. Khemraj Nepal was 

born here. He holds a doctorate degree in Sanskrit. His uncle, is a 

subject teacher in Biswanath Chariali Higher Secondary school. His 

uncle had constructed a house, about 4 km away from Biswanath 

Chariali. He stated that they had helped his uncle in the construction 

of the house. He stated that he does not know, in whose name, the 

land, situated at Telengi, has been registered. His grandfather had 

expired before his birth. He does not know, if Khemraj had sent a 

notice for partition of the land. He denied the suggestion that the 

land, in Balipukhuri, is the self acquired property of Khemraj Nepal 

and the land, in Telengi is his ancestral property, where his uncle has 
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a share. Ext Ka is the FIR, which he had lodged before police . He had 

placed it later on. Ext Ka(1) is his signature. Ext Ka was lodge don 

24.4.12. Before that, he had lodged another FIR. In the first FIR, he 

had mentioned the name of four accused persons. The police had got 

medical examination of his and his wife, done , after 5 days of the 

incident. Later on, he stated that his wife was given medical treatment 

earlier. The medical treatment was done in Halem Subsidairy center.  

7. He also stated that he had not received injury on any part of his body, 

except, on his chest. The accused had given him one punch and 

pushed him. On that day, his wife and child were there. His father 

was working as a priest in a temple, at that time. He had deposed 

before court earlier, but he does not remember the date. His father 

has 5 children. Four daughters were married. His brother works in Pvt. 

sector.He stated that the house of Dambaru Dhakal is situated to the 

right side of his house  and the house  of Raghunath Thakur is to his 

left. The house of Lekhnath Kotel is situated in front of his house. 

Police did not inquire form him much. The accused Narayan Upadhyay 

is the son in law of his uncle. Siddiman is not related to them. He has 

a house in Aparghat. Man Bahadur is not acquainted to him. He sated 

that that he did not state ( in his statement u/s 200 CrPC) that his 

uncle had stated that he had come to take possession of the land, and 

then, he told his uncle that how could he survive without land. He also 

stated that he does not remember, whether he had stated in his 

statement that Siddiman had hurled abuses at him using foul 

language. He denied that he did not state during his previous 

statement that the accused  had pushed him to the corner of the wall 

of his house. He denied that in his previous statement(u/s 200 Cr PC), 

he did not mention that his wife had intervened with her child. He 

admitted that he did not state in his previous statement that police 

had forcibly made him to reconcile with the accused.  
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8. He stated that he does not recognize Amal Pradhan of Telengi village , 

but he recognizes Meghraj Pradhan, who had died now. Kheraj Nepal 

did not come to his house after the incident. But he used to visit prior 

to the incident, many times, searching for his father. He denied the 

suggestion that police had got him medically treated on the day of the 

incident. He denied the suggestion that a false case was lodged in 

order to deprive his unlce from the ancestral property.  

9. He stated that he does not know, in whose name, the land where he 

lives is registered. He does not know, whether the name of his uncle 

is there in the land records of his father. He denied the suggestion 

that the accused did not punch and push him by saying “son od=f a 

mad man”. At the time of the incident, the accsued had come with the 

intention to take possession of the land. He denied the suggestion 

that they had pushed away the accused and other persons. 

10. PW2, Smti Sangita Devi, in her examination in chief has stated that 

the complainant is her husband. She stated that on the day of 

occurrence, i.e on Sunday, she was in her house. On that day, her 

uncle, Khemraj Nepal, the accused, who is the son-in-law of the uncle, 

Sri Siddiman Pradhan and one another man had come to their house. 

They were discussing with her husband relating to land matters. She 

did not take part in that discussion. She was inside. When they could 

not reach to an agreement, there was situation of tension. Abuses 

were being hurled inside the house. Thereafter, they had gone 

outside, where again, the issue of land came up. Thereafter, the 

accused had shouted that her husband is “ son of a mad man”, and 

had punched him. There was scuffle. The accused was pushing her 

husband. She had intervened by taking her daughter on her lap. 

When she came close, the accused had told her to move away and 

kicked on the side of her abdomen. She fell down along with the child 

and had sustained injury. She and her child had cried. Thereafter, the 

quarrel had stopped. They came to the police station, from where she 
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was taken to hospital for medical treatment. But  on that day, medical 

examination was not done as there was paucity of time. The doctor 

had told her to do X-ray. She had done x-ray in Biswanath Chariali. 

Ext 2 is the x-ray report. The police had called them after two days of 

lodging FIR, and had forced them to settle the matter amicably. But 

no such settlement ahd taken place.  

11.  In her cross examination, she has stated that on 2.7.09. her marriage 

with the complainant had taken place. Her father in law’s name is Sri 

Basudev Nepal, who has a brother, named, Sri Khemraj Nepal. She 

stated that she does not know about the land of her father in law , in 

Gomeri. She does not know the area of the land, where they are 

living. The accused is the brother in law of Khemraj Nepal. On 

22.4.12, Khemraj Nepal, his son in law, Siddiman Pradhan and the 

brother in law of Siddiman Pradhan had come to their house. She 

does not remember the time. She was inside the house and was not 

part of the discussion on land. No land was sought from them. She 

stated that the uncle(Khemraj Nepal) had come to seek land, but she 

does not know, what was discussed upon. She was busy in her work. 

She stated that argument had taken place inside the house but no 

assault had taken place inside the house. Argument ahd taken place 

both inside and outside the house. Her uncle had scolded her husband 

in high tone. She stated that she did not come out of her house, along 

with them, She cannot say at what time she had come out, after other 

had come out.  

12. She stated that she had seen the accused punching on the chest of 

her husband. At first, she had seen that the accused had grabbed the 

shirt of her husband and punched him. She did not pull her husband 

in.  

13. She stated that she had deposed earlier in the court( as statement u/s 

200 Cr PC). She does  not remember the date. She denied the 

suggestion that she did not state in her earlier statement that she had 
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come out of her house with her child. She denied the suggestion that 

she did not state in her previous statement that the accused had 

kicked her and told her to move away. The kick fell on her stomach. 

She fell down with her child and sustained injury on her back. She 

denied the suggestion that she did not state in her previous statement 

that she fell down with her daughter. 

14. She stated that Siddiman Pradhan had tried to obstruct the quarrel, 

but other had remained mum. They came to the police station, where 

her husband had lodged FIR. She does not know the name of the 

person, who came with Siddiman Pradhan. She does not know Amal 

Pradhan. She does not know Meghraj Pradhan. 

15. She has also stated that the house of Dilip Dhakal is situated to the 

right side of their house. On the left side of their house,  the house of 

a barber is situated. In the front, the house of Lekhnath Potel is 

situated. She stated that when there was noise and commotion, there 

were some people on the road. She ahd carried out x-ray in 

Biswanath Charilai. She does not remember, whether the x-ray report 

was given to the police. X-ray was done on 26th date, after -3/4 days 

of the incident. The doctor did not carry out medical treatment on her. 

The doctor had asked her to do the x-ray and asked her to consume 

pain killer medicine. She had to endure pain for a week. The police 

had got medical treatment of her husband, two days after they had 

gone to the police station. She also stated that the accused and the 

other people did not come to their house after the incident, but they 

had come twice before the incident. Khemraj Nepal did not come 

earlier with the land matter. Khemraj Nepal lives in Balipukhuri, in 

Biswanath Chariali. She denied the suggestion that the accused did 

not assault her husband and did not kick her. She denied the 

suggestion that a false case was lodged, in order to deprive her uncle 

from his entitled property. She denied the suggestion that she had 

deposed falsely, in the interest of her husband. 
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16. PW3, Sri Khemraj Dhakkal, in his examination in chief has stated that 

he knows the complainant. He came to know the accused, Narayan 

Upadhyay after the quarrel. On 24.4.12, at about 4 PM, when he was 

moving on the road to bring his cows, he suddenly saw that a quarrel 

was going on in the courtyard of Bhanu Bhakta Nepal. In that quarrel, 

the uncle of the complainant, Sri Khemraj Nepal was there. There was 

another man with Khemraj Nepal. He stated that punching was going 

on between that man and the complainant. At that time, the wife of 

the complainant  had come to put an end to the quarrel, with a child 

on her lap. The other man had punched Bhanu Bhakta. That man had 

kicked the wife of the complainant. As a result, the child fell down 

from the lap of the wife. When the child started to cry, the  quarrel 

had ended. The man had told the complainant that he is “son of a 

mad man” and that he would not spare him. He stated that a Bihari 

lady, Smti Kalwati Thakur was watching the incident. When he had 

asked that lady, the name of the man, then, she had replied that the 

man is the brother in law of Khemraj Nepal and his name is Narayan 

Upadhyay. Thereafter, he had proceeded to bring his cows.  

17. In his cross examination, he has stated that he had been watching the 

incident for 4-5 minutes from the road. At that time, Kalawati was 

coming on the road and saw the incident. He had deposed in Court 

earlier, but he does not remember the date. He stated that at the 

time of the quarrel, there were 2-4 persons in the courtyard. There 

were three male persons during the quarrel in the courtyard. Khemraj 

Nepal, did not do anything, and was watching the incident. He saw 

the incident at the time when punching was going on. He stated that 

he had not seen who had started it and how it was started. Both of 

them were punching on each other’s face. The wife of the 

complainant was kicked on her leg. He does not know, whether the 

accsued ahd intended to kick her or the kick fell on her during the 

quarrel. The child was a girl child.  
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18. He has stated that he did not state in his earlier statement before 

court( in his statement u/s 200 Cr PC), that Kalawati Thakur had seen 

the incident and that the accused, was Narayan Upadhyay, the son in 

law of Khemraj Nepal. He stated that the complainant ahd asked him 

to come to Court today. The wife of the complainant had intervened 

between them and tried to separate them. He denied the suggestion 

that he had not seen the incident and he had deposed falsely as 

tutored.  

19. PW4, Sri Kalawati Thakur, in his examination in chief has stated that 

the uncle of the complainant, Sri Khemraj Nepal, the brother in law of 

Khemraj Nepal, Sri Narayan and two other people had come to the 

house of the complainant. She had seen those people in the courtyard 

of Bhanu Bhakta’s house. She had come out of her house after 

hearing commotion at about 3/4 pm. She saw that the son in law of 

the uncle of Bhanu Bhakta, had punched on the chest of Bhanu 

Bhakta, and told him that he is the son of a mad man. The said son in 

law had pushed Bhanu Bhakta. At that time, the wife of BhanuBhakta 

came and intervened between them in order to put an end to the 

fight. She had a girl child on her lap. The accused on the dock, had 

kicked on the side of the stomach of the wife of Bhanu Bhakta. Then, 

she fell down. When the girl child had started to cry, the accused had 

left the place. She stated that at the time of the incident, small 

children were nearby the place.  

20. In her cross examination, she stated that she was not inquired upon 

by police. She stated that prior to her marriage, the uncle of 

Bhanubhakta had stayed together in the house of Bhanubhakta. She 

stated that she does not remember, when she was married. She has a 

20 years old son and a 17 years old daughter. She stated that on the 

day of occurrence, there was no one else except her, in her house. 

She does not know when the uncle of Bhanu Bhakta had left the place 

prior to her marriage and where did he left. For a long time, the uncle 
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did not visit the house of Bhanu Bhakta. After marriage, she had seen 

the uncle coming to the house of Bhanu Bhakta one to two times. She 

stated that the house of her father in law is situated in between the 

house of Bhanu Bhakta and her house. The house of Lekhnath Kotel is 

in front of the house of Bhanubhakta. She had seen the incident from 

the road. The distance between the road and the place of occurrence 

would be same as between this court and the road in front of the 

court. About 20/25 small kids had assembled. The assembled persons 

had watched the incident. The fight did not last for long. It had lasted 

for less than half an hour. She stated that there were no adult male 

and female persons among the onlookers. There were small children. 

The womenfolk were watching the incident from their respective 

homes. She had seen the incident from the road and left the place 

after it had ceased. The accused and others had left the place after 

the wife of the complainant ahd fallen down. 

21. She also stated that her father in law , mother in law and sister in law 

stay in the house of her father in law. Bhanubhakta had told her 

about the date today. She stated that she has come today with 

Bhanubhakta in the same vehicle but she had paid her own fare. The 

accused had punched the complainant on the middle of the chest. The 

uncle and other two persons did not push but was just seeing the 

incident. The accused had pushed and took him to outside portion of 

his house. In that situation, the wife of Bhanubhakta, had intervened 

in between with a child on her lap. She cannot say, in which side the 

accused had kicked the wife of Bhanubhakta. At first the child fell 

down and then the wife fell down. She denied the suggestion that no 

incident ahd taken place as narrated by her. She denied the 

suggestion that the complainant had tutored her and bribed her to 

depose falsehood.  

22. DW1, Sri Khemraj Nepal, in his evidence has stated that Bhanubhakta 

Nepal is his nephew. He stated that on 22.4.12, he, Narayan Poudel, 
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Siddiman Pradhan, Man Bahadur Pradhan, gaonbura, Trolukyo 

Mahanta, VDP Secretary, Kamal Pradhan and Rabilal Dhakal, had gine 

to his old house, where the complainant is residing. The father of the 

complainant, Sri Basudev Nepal , is his elder brother. They had gone 

there to discuss about land property. Their ancestral properties are 

situated at Teleni and Hatijan. They had gone to inform the 

complainant about the decision of the public about the land, but the 

complainant did not agree to it and had told them that he would not 

part with the land, in his possession. After having tea, they had come 

out. Then, the complainant had chased the accused, Narayan Powrel. 

Then, the accused had used a bag for self defence. The accsued did 

not punch or assault the complainant. The accsued did not push the 

complainant and did not kick the wife of the complainant. Khemraj 

Dhakal is a resident of Teleni and his father, Rabilal Dhakal was with 

them. He stated that he does not know Kalawati Thakur. He also 

stated that there is a Thakur family, to the north side of the house. He 

also stated that the incident was seen by people. It is not a big matter 

for people to see the incident from road. The discussion was carried 

out inside the house, and the fact that the complainant had chased 

took place outside the house. He stated that he did not see Khemraj 

Dhakal and any family member of Thakur family , at the time of the 

incident. He knows that the complainant had lodged a police case.  

23. He stated that the house, in which the complainant has been living is 

his ancestral property. The complainant had lodged this case when he 

had asked for his share in the property, so that he cannot claim the 

property again. He also stated that he did not utter any obscene 

abuses.  

24. In his cross examination, he has stated that he has a brother. Their 

parents had died. When his father had died, he was studying in class 

IX and was doing service, when his mother had died. After the death 

of their father, his brother had acted as the head of their family. His 
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brother had paid for his expenses for education. He had discussed 

with the complainant about land even prior to the incident. The land 

belongs to him as well as his brother. The complainant and his wife 

were there in the house, when they had gone there. There was no 

argument inside the house. The complainant had chased his son in 

law saying that he is a broker. The village might be on the road. He 

does not recognize them as he had left the place 30 years ago. He 

denied the suggestion that on 22.4.12, they had gone to the house of 

the complainant and assaulted him and his wife and hurled abuses at 

them. He denied the suggestion that he had deposed falsely as the 

accsued is his son in law.  

APPRECIATION OF EVIDENCE: 

25. The fact that the accused, along with Sri Khemraj Nepal, Siddhiram 

Pradhan and few others had gone to the house, where the 

complainant and his family members are living, in order to discuss 

issues relating to land property has not been disputed by the defence. 

DW1, Sri Khemraj Nepal, has also stated that same. It is also in the 

evidence of DW1, that the complainant did not agree with their stand 

on the issues. The complainant(PW1), and PW2 have also stated that 

no agreement was reached over the property matter. 

26. So, what emerges from the above is that the presence of the accused 

in the house, where the complainant is living and over which the 

complainant had possession, and disagreement between the two sides 

are not disputed. 

27. PW1, in his evdience has stated that there was an environment of 

hostility inside the house, and when they moved out of the house, the 

accused hurled abuses at him , punched him and pushed him. This 

assertion has been supported by his wife, who was there when the 

quarrel took place and who had intervened between them, in order to 

put an end to it. I do not find any reason to disbelieve the testimonies 

of PW1 and PW2. There is no material inconsistency between what 
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they had deposed during their statements u/s 200 Cr PC  and their 

depositions during trial.  

28. The Ld. Defence counsel has argued that in their statements u/s 200 

Cr PC, PW1 and PW2 did not mention about their infant child on the 

lap of PW2, when she had come to intervene, whereas they had 

mentioned about the child during their depositions, which raises doubt 

in their reliability.  

29. But, I do not agree with the above argument, as the aforesaid 

omission is a minor one.  

30. Likewise, nothing could be elicited during the cross examination of 

PW1 and PW2, which could shake the material aspects of their 

testimonies. The Ld. Defence counsel has raised the point that PW1, 

has admitted that Ext Ka, which was filed on 24.4.12, was his second 

FIR and that he had submitted a FIR beforehand, which raises doubt 

in the prosecution’s story. 

31. However, I do not find this as a fatal lapse on the part of the 

prosecution. This is because  the prosecution has not relied on the 

FIR. On the other hand, the case proceeded as a complaint case, 

following the filing of protest petition. Hence, the issue of second FIR 

being hit by Sec 162 Cr PC, does not arise at all.  

32. The assertions of PW1 and PW2 have been  aptly corroborated, in 

material particulars, by PW4, Smti Kalawati Thakur, who is an 

independent and a natural eye-witness.   

33. PW1 has stated that the incident had been witnesses by many people. 

Smti Kalawati Thakur and Sri Khemraj Dhakal are two of them. PW4, 

Smti Kalwati Thakur has stated that her house is near to the house of 

the complainant. She stated that in between her house and that of 

the complainant, the house of her father in law is situated. Thus, the 

house of PW4 is quite near to that of the complainant, so as to able to 

hear noise from the house of the complainant.  Even DW1, Sri 

Khemraj Nepal has stated that there is Thakur Family to the north 
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side of the house. Hence, considering these facts, I find no reason to 

disbelieve the assertion of PW4 that she came out of her house, when 

she had heard noise and commotion in the house of the complainant.  

34. PW4, has clearly stated that she saw from the adjoining road that the 

accused had punched on the chest of the complainant and pushed 

him, and when the wife of PW1 had intervened, the accused had also 

kicked her. Nothing could be extracted from her cross examination, 

which could shake her testimony or give rise to reasonable doubt as 

to the veracity of her testimony.  

35. PW3, Sri Khemraj Dhakal has also stated that he had seen the 

incident from the road. But I find it hard to rely on his testimony, 

because, his presence near the scene of occurrence or his assertion 

that he had seen the incident , is not free from doubt. This is because, 

PW3 has stated that he could come to know the name of the accused 

from PW4, but PW4 did not mention that PW3 was also there. In fact 

she has stated, in her cross examination that there were small 

children on the road , when the incident was going on.  

36. Nonetheless, even if the testimony of PW3 is not relied upon, the 

unshaken testimony of PW1, PW2 and PW4, give ample support to the 

prosecution’s story, in material particulars.  

37. On the other hand, I find the testimony of DW1, unreliable, as 

because, no explanation has been provided by him, to show why 

would the complainant , simply, rush to assault the accused. Nothing 

can be gathered from the evidence of DW1, to find out what had 

caused the complainant to chase the accused, particularly. Moreover, 

there is no corroboration of the assertion of DW1.  

38. The Ld. counsel had argued that the complainant had lodged a false 

case against the accused, in order to deter Sri Khemraj Nepal, who is 

the father in law of the accused, to claim his share in the property, 

where the house of the complainant is situated. In other words, the 

defence has tried to project  previous enmity in the form of property 
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dispute, as the reason for lodging a false case. But, merely, by putting 

suggestion as to previous enmity, does not establish that the 

complainant would falsely implicate the accused, unless Defence lay 

down foundation for the same either by adducing evidence or by 

extracting materials during cross examination. But, as stated above, 

the PWs have withstood the test of cross examination.  

39. It is also in the evidence, that the complainant had lodged the FIR 

before police. From the case record, it reveals that after investigation, 

the police had submitted  FR u/s 323/34 of IPC, as non-cog to police. 

Along with the FR, there are medical reports of PW1 and PW2. But the 

same cannot be relied upon or considered as those were not exhibited 

and proved by the prosecution. Likewise Ext 2, the x-ray report of 

PW2, has not been proved by examining the Radiologist.  

40. Nonetheless, even in the absence of any documentary evidence 

showing injury to PW1 and PW2, I find that the ocular testimonies of 

PW1, PW2 and PW4, credible and hence, sufficient to prove, beyond 

reasonable doubt, that a scuffle took place between the complainant 

and the accused, wherein the accused had given the complainant a 

fist blow on his chest and that he had pushed him. It is also proved 

that in the process of separating the two, the wife of the complainant 

had also sustained hurt.  

41. Sec 319 of IPC, which defines the offence of hurt, refers to any bodily 

pain, disease or infirmity. From the evidence on record, the causation 

of bodily pain to PW1 and PW2 in the scuffle, is proved. It is also 

proved that the same had been voluntarily caused by the accused, 

more particularly, in relation to the bodily pain caused to the 

complainant.  Therefore, on the basis of credible ocular evidence on 

record, I find that the penal provision u/s 323 IPC is attracted to the 

facts of the case. 
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42. Hence, in the light of the above, I am of the considered view, that 

prosecution has been able to prove the guilt of the accused, Sri 

Narayan Upadhyay@ Narayan Poudel u/s 323 of IPC, beyond 

reasonable doubt. As such, he is convicted u/s 323 IPC.  

 

43. Considering the nature of the case, the manner in which the offence 

had been committed and the mature age of the accused, I am not 

inclined to extend the benefit of Probation of Offenders Act to the 

accused. 

 

44. Heard on the point of sentence. 

45. After hearing on the point of sentence, considering the circumstances 

of the case and considering the simple nature of the bodily pain, I am 

of the view that sentence of fine only is sufficient to serve the ends of 

justice. Hence, I sentence the accused/convict, Sri Narayan Upadhyay 

@ Narayan Poudel, to pay a fine of Rs.1000/- u/s 323 IPC, i/d R.I. for 

15 days.  

46. The judgment is pronounced in the open court on this 04th of August, 

2015. The judgment is prepared under my hand and seal of this 

Court. 

47.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     S.D.J.M Gohpur. 

 

                               

 

 


